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Opi nion by Bottorff, Adm nistrative Trademark Judge:
Appl i cant seeks registration on the Principal
Regi ster of the mark CAPI STRANO TILE (in typed form TILE

di scl ai med) for “nmetal roofing panels.” The application
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was filed on June 14, 1999 on the basis of use in
comrer ce under Trademark Act Section 1(a), 15 U S.C
8§1051(a), and May 25, 1999 is alleged in the application
as the date of first use of the mark anywhere and first
use of the mark in commerce.

Opposer filed a tinely notice of opposition to
registration of applicant’s mark, alleging as grounds
therefor that applicant’s mark, as applied to applicant’s
goods, so resenbl es opposer’s mark CAPI STRANO, used by
opposer since 1989 as a mark for “roofing tiles,” as to
be likely to cause confusion, to cause nistake, or to
deceive. See Trademark Act Section 2(d), 15 U. S.C.
§1052(d).

Applicant filed an answer denying the allegations of
the notice of opposition which are essential to opposer’s
claim

The evidence of record consists of the January 11,
2001 testinony deposition of Roger D. Thonpson, opposer’s
vi ce- presi dent and president of opposer’s Eagl e Roofing
Di vision, and the exhibits thereto. Applicant was not
represented at the deposition and did not cross-exani ne
the witness. Applicant presented no evidence during

applicant’s testinony peri od.
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Opposer filed a brief on the case, but applicant did
not. No oral hearing was requested. W sustain the
opposi tion.

The undi sputed evidence of record establishes that
opposer has used the mark CAPI STRANO i n connection with
roofing tiles since 1989. (Thonmpson depo. at 10). Thus,
opposer’s use of its mark pre-dates applicant’s
application filing date and clainmed date of first use by
ten years. In view thereof, we find that opposer has
standing to oppose registration of applicant’s mark, as
well as priority for purposes of its Section 2(d) ground
of opposition.?

Qur likelihood of confusion determ nation under
Section 2(d) is based on an analysis of all of the
probative facts in evidence that are relevant to the
l'i kel i hood of confusion factors set forth inlInre E. |

du Pont de Nemours and Co., 476 F.2d 1357, 177 USPQ 563

(CCPA 1973). In considering the evidence of record on

! The evidence of record al so shows that opposer is the owner of
application Serial No. 75/751,610, by which opposer seeks
registration on the Principal Register of the mark CAPlI STRANO
for “roofing tiles.” Applicant’s prior-filed application (the
application involved in this proceeding) has been cited as a
potential Section 2(d) bar to registration of opposer’s mark
and opposer’s application has been suspended pendi ng

regi stration or abandonment of applicant’s application. These
facts, as well, establish opposer’s standing. See Lipton

I ndustries, Inc. v. Ralston Purina Co., 670 F.2d 1024, 213 USPQ
185 (CCPA 1982).
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t hese factors, we keep in mnd that “[t]he fundanental

i nqui ry mandat ed by 82(d) goes to the cunul ative effect
of differences in the essential characteristics of the
goods and differences in the marks.” Federated Foods,

Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ
24, 29 (CCPA 1976).

We find that applicant’s mark CAPI STRANO TILE is
highly simlar to opposer’s previously-used mark
CAPI STRANO in terns of appearance, sound, and neani ng.
| ndeed, but for applicant’s addition to its mark of the
di scl ai med descriptive or generic word TILE, the marks
are identical. W find that the marks create the same
overall commercial inpression, notw thstanding the
presence of the word TILE in applicant’s mark. This
simlarity of the marks weighs heavily in favor of a
finding of likelihood of confusion in this case.

We also find that applicant’s goods, i.e., “netal
roofing panels,” are closely related, if not legally
identical, to opposer’s “roofing tiles.” M. Thonpson's
undi sput ed testi nony establishes that applicant’s and
opposer’s goods are conpetitive products which are
mar keted and sold in the same trade channels and to the

sane cl asses of purchasers. (Thonmpson depo. at 22-23.)
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In summary, we find that applicant’s mark is highly
simlar to opposer’s previously-used mark, and that
applicant’s goods and opposer’s goods, and the trade
channel s and cl asses of purchasers for such goods,

li kewi se are highly simlar if not identical. Having
considered all of the du Pont |ikelihood of confusion
factors for which there is evidence of record, we
conclude that a likelihood of confusion exists. In view
t hereof, and because opposer al so has established its
priority and standing to oppose, we find that opposer is
entitled to prevail in this case.

Deci sion: The opposition is sustained.



